The Modern Link to Legal History

HeinOnline LICENSE AGREEMENT

Licensee Official Nzanxe:,w(({ﬂ,f' VERSITY OF CAUFIRNIA, SAMN DIE6O
Primary Contact: zen ‘A W "
E-Mail___@r2iAd¥anic b @ UCsA. ¢AUA
Telephone: REA(~ S24-1287)
Fax: RSh - 8234 - 1240

Physical Address:___{JNIVL 6?)1\ U‘C Cah(;)’ﬂ)‘d\ gﬂh’-EU,QO
Address (line 1):____ =10 s4vonie Pua, "D pt ;
Gine2): 450 Cmlndn De. 2171564

(line 3);
ciy___ Lo Jalla
State / Province: CA

Postal Code: Q(ﬁmg
Country: SJ:’;- :

Billing Address (if different from above):
Address (line 1):

(line 2): <4amL fs PAbove
(hne 3):
City:
State / Province:
Postal Code:
Country:

This license agreement supersedes any previous online license agreement accepted during any
free trial period.

This license agreement (this "Agreement”) is entered into by and between William S. Hein & Co..
Inc. and the Licensee specitied above as of the Agreement Date.

In consideration of the mutual promises contained herein and other good and valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as
follows:
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AUTHORIZED USERS (Please check whichever is applicable; please choose only one)
[)(] Campus Wide University Access:

"Authonzed Users” mean persons who are authorized to use Licensee's facilities and
who:

I.Are affiliated with Licensee as students, faculty or employees, or

2. Are physically present in the Library (as hereafter defined), or

3.Have been issued a password for access to Licensee's secure server(s).

[ ] Department Wide Access (Single Department within the University):

“Authorized Users" mean persons who are authorized to use Licensece's facilities and
who
| Are affiliated with Licensee Department as students, faculty or employees, or
2 Are physically present in the Departments Library (as hereafter defined). or
3 Have been issued a password for access to Licensee's secure server(s).

[ ] Law Firm:

"Authorized Users” mean persons who are authorized to use Licensee's law facilities
who:
1. Are affiliated with Licensee as partners or employees, or

2. Have been issued a password for aceess to licensee's secure server(s).

[ ]Government Agency:

"Authorized Users” mean persons who are authorized to use Licensee’s facilities and
who:

I Are affiliated with Licensee as employees, or
2.Are physically present in the Library (as hercafter defined), or
3 Have been issued a password for access to Licensee's secure server(s).

[ ] Corporation / Not-For-Profit:

"Authorized Users" mean persons who are authorized to use Licensee's facilities and
who:

I.Are affiliated with Licensee as partners or employees, or

2.Are physically present in the Library (as hereafter defined), or

3.Have been issued a password for access to Licensee's secure server(s).

[ 1Solo Practitioner / Individual:

"Authorized Users” mean only you are authorized to access the database.
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DEFINITIONS
"Agreement Date” means the date in Licensee's signature line.

"Database” means the electronic archive of content provided by William S. Hein &
Company according to the terms of this Agreement, as well as portions thereof or
Materials (as hereinafter defined) contained therein.

“Derivative Work" means a work based upon one or more preexisting works such as a
modification, enhancement, adaptation, translation, abridgment or any other form in
which such preexisting work may be transformed or incorporated and which, if prepared
without authorization of the owner of the copyright or other intellectual property right in
such preexisting work would constitute an infringement of such right.

"Intellectual Property” means any trademarks, issued patents and patent applications,
copyrights and copyright registrations and applications, rights in ideas, designs, works of
authorship. Derivative Works, and all other intellectual property rights relating to the
Database.

"Library” means Licensee's library and facilities.

"Materials” mean any portion or portions of content in, or printed from, the Database.

"User Rules” mean those terms and conditions for use of the Database that appear
in the agreement,

CONTENT OF DATABASE: GRANT OF LICENSE

A. A list of all legal materials currently available in the HeinOnline Collections 1s
provided upon request to Willam S. Hein & Co., Inc.

B. William S. Hein & Co.. Inc. hereby grants to Licensee a non-exclusive license to use
the Database and to provide the Database to Authorized Users as permitted herein (the
“License”).
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Licensee shall not permit anyone other than Authorized Users to use the Database, or
display or otherwise make available the Database to anyone other than Authorized
Users.

No use that exceeds the User Rules may be made of the Database other than as
provided herein. It is understood that the purpose of HeinOnline is to provide effective
preservation of journals and other legal materials, and facilitate access to such journals
and other legal materials by Authorized Users. Accordingly, Licensee may not utilize
the Database for commereial purposes, including but not limited to the sale of
Materials, or bulk reproduction or distribution of Materials in any form: nor may
Licensee impose special charges on Authorized Users for use of the Database beyond
reasonable printing or administrative costs.

Furthermore, under no circumstances may Licensee:

1. Remove. obscure or modify any copyright or other notices included in the Database
or the Materials;

1. Use Materials in a manner that would infringe the copyright therein; or

. Copy, download, or attempt to download an entire issue or issues of a journal from
the Database. Licensee shall contact William S. Hein & Co., Inc. in order to obtain
a printed copy of one or more entire issues of such journal.

Licensee shall use its best efforts to protect the Database from any use that is not
permitted under this Agreement, and shall notify William S. Hein & Co., Inc. of any
such use of which it learns or is notified. In the event of a violation of the User Rules,
Licensee agrees to umplement further restrictions on access to. and downloading and
printing from, the Database. William S. Hein & Co., Inc. and Licensee shall from time
to time consult on the establishment of further measures to inform Authorized Users of
the avatlability of the Database and of the User Rules.

In the event of any unauthorized use of the Database by an Authorized User

1o William S, Hein & Co., Inc. may suspend or terminate such Authorized User's
access to the Database

1. Upon notice to Licensee, William S. Hein & Co., Inc. may suspend or terminate the
access of the Internet Protocol ("IP") address(es) from which such unauthorized use
occurred, and/or

ui. Licensce shall suspend or terminate such Authorized User's access to the Database
upon William S. Hein & Co., Inc."s request.
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Interlibrary Loan. Licensee may fulfill requests from other institutions. a practice
commonly called Interlibrary Loan. Licensee agrees to fulfill such requests in
compliance with Section 108 of the United States Copyright Law (17 USC §108,
“Limitations on exclusive rights: Reproduction by libraries and archives") and clause 3
of the Guidelines for the Proviso of Subsection 108(g)(2) prepared by the National
Commission on New Technological Uses of Copyrighted Works.

Farr Use. Nothing in this License shall in any way exclude, modify or affect any of
Licensee’s statutory or common law rights under the copyright law of the United
Sates.

DELIVERY; SUPPORT

A. The Database will be stored at one or more locations in digital form accessible by

—

b)

telecommunications links between such locations and Licensee's or Authorized Users'
workstations. William S. Hein & Co., Inc. shall make the Database available online in
digital form to Licensee and Authorized Users within ten (10) days of the date on
which the mnitial subscription fee s paid, provided, however, that IP addresses or
passwords shall have been provided to William S. Hein & Co., Inc. pursuant to Section
1V, B herein.

Access 1o the Database shall be controlled by William S. Hein & Co., Inc. through the
use of 1P addresses or passwords. Licensee shall be responsible for providing hsts of
sets of IP addresses to William S. Hein & Co., Inc., and updating such lists on a
regular basis. Licensce shall cooperate with William S. Hein & Co., Inc. in the
implementation of additional security procedures as they are developed.

Licensee shall inform William S. Hein & Co., Inc. if it makes use of a proxy server to
provide access to the Database, or if it becomes aware of a proxy server that is
providing such access. '

- William S. Hein & Co., Inc. shall provide support to Licensee and to Authorized Users

in accordance with the terms set forth on Schedule B attached hereto and incorporated
herein.

Licensee is responsible for establishing and maintaining hardware and Internct access
to provide access to, and to transmit, the Database to Authorized Users. Licensee
understands that Internet browser software s required to access the Database.
Schedule € attached hereto and incorporated herein sets forth hardware platforms and
browsing software required and/or recommended for accessing the Database Licensee
understands that from time to time the Database may be added to or modified by
William S. Hein & Co., Inc., that portions of the Database may migrate to other
formats. and that the terms of Schedule C may be updated.
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V FEES

A

B.

Licensee shall make payment to William S. Hein & Co., Inc. for the License granted
herein pursuant to the payment terms set forth on Schedule A.

Licensee shall be responsible for all costs associated with estabhishing access to the
Database as set forth in Section IV, E above, including but not limited to any
telecommunications or other charges imposed by carriers, proprietary network
operators and Internet access providers, or licenses for browser software, if any.
Licensee shall also be responsible for all costs associated with printing from the
Database, and for any taxes relating to Licensee's or Authorized Users' use of the
Database.

V9L TERM AND TERMINATION

A

B.

VIL

B.

This Agreement shall continue i effect for as long as Licensee pays the initial
subscription fee.

In the event that either party believes that the other materially has breached any
obligations under this Agreement, such party shall so notify the breaching party in
writing.

The breaching party shall have sixty days from the receipt of notice to cure the alleged
breach and to notify the non-breaching party in writing that cure has been effected. If
the breach is not cured within the sixty (60) day period, the non-breaching party shall
hive the right to terminate the Agreement without further notice.

In additon, William S. Hein & Co., Inc. may terminate the Licensee's access to the
Database immediately 1f, in William S. Hein & Co.. Inc. reasonable opinion, the
cumulative effect of violations of User Rules, without attempt to remedy by the
Licensee, justifies such termination.

Upon termination of this Agreement all online access to the Database by Licensee and
Authorized Users shall be terminated.

PROPRIETARY RIGHTS

Licensee hereby recognizes and agrees that the Database and all Intellectual Property
are proprietary to William S. Hein & Co., Inc., subject to the rights of third parties
therein. Licensee hereby warrants that it will not, during the term of this Agreement or
any time thereafter, attach, dispute or contest, directly or indirectly, William S. Hein &
Co.. Inc.rights und utles in and to the Database. nor assist or aid others to do so.

Neither party may usc the other's name or trademark(s) in a way likely to cause
confusion as to the origin of goods or services, or to endorse or show aftiliation with

the other, except as specifically approved. Notwithstanding the foregoing,
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. Williamn S, Hemn & Co., Inc. may use Licensee's name and/or the name of the
agency. organization or istitution in brochures or other materials to identify
Licensee as a participant in HeinOnline, and

1. Licensee 1s encouraged to use William §. Hein & Co., Inc.’s name and the name
HeinOnline to announce its participation to Authorized Users.

Licensee may provide electronic links to the Database from Licensee's web page(s).
Licensee may make changes in the appearance of such links and/or in statements
accompanying such links as reasonably requested by William S. Hein & Co., Inc.
Other than the creation of such links, Licensee shall not modify, manipulate, or create
a Derivative Work of the Database without the prior written permission of William S.
Hein & Co., Inc.

REPRESENTATIONS AND WARRANTIES

A,

B.

D.

Each party hereby represents and warrants that it is duly organized and validly
subsisting and has full authority to enter into this Agreement and to bind the party to
the terms and conditions herein. Each party further represents and warrants that it has
caused this Agreement to be executed by a duly authorized representative.

Licensee represents and warrants that:

1. The hist of IP addresses provided to William S. Hein & Co., Inc. in accordance with
Section 1V, B above s accurate and vahid, and

i, Licensee shall exert reasonable efforts to maintain sufficient security with respect
to such 1P addresses and/or passwords such that no one other than Authorized
Users is or will be able to access the Database.

Licensee represents and warrants that it s providing no [P addresses to William S.
Hein & Co.. Inc. that pertain to any campus other than those listed or indicated on page
one of this Agreement. or for which access has otherwise been agreed in writing by
William S. Hein & Co.. Inc.

The Database has been developed and is maintained with reasonable professional care.
William S. Hein & Co., Inc. shall use reasonable efforts to provide continuous
avatlability of the Database online subject to pertodic unavailability due to
maintenance of the server(s), the installation or testing of software, the loading of
Journals and other legal materials as they become available, and downtime related to
equipment or services outside the control of William S. Hein & Co., Inc. including
public or private telecommunications services or Internet nodes or facilities.
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E.

G,

H.

Wilhham S, Hemn & Co.,.Inc. shall use reasonable efforts to ensure that the journals and
other materials contained in the Database are complete and faithful replications of the
print versions. William S, Hein & Co., Inc. makes no representation or warranty,
however, and expressly disclaims any liability with respect to the content of any
Materials. including but not limited to errors or omissions contained therein, libel.
infringement of rights of publicity, privacy. trademark rights, moral rights, or the
Willlam S. Hein & Co.. Inc. disclosure of confidential information. Notwithstanding
the foregoing, Licensee agrees to notify William S. Hein & Co.. Inc. of any
mfringement, libel, or other claim pertaining to any Materials of which Licensee
becomes aware. Upon such notification or if William S. Hein & Co., Inc. learns of
such a claim from another source, William S. Hein & Co., Inc. may remove such
Matenals from the Database pending the resolution of such claim,

OTHER THAN THE EXPRESS WARRANTIES STATED IN THIS SECTION, THE
DATABASE IS PROVIDED ON AN "AS IS"BASIS, AND WILLIAM S. HEIN &
CO., INC. DISCLAIMS ANY AND ALL OTHER WARRANTIES, CONDITIONS,
OR REPRESENTATIONS (EXPRESS, IMPLIED, ORAL OR WRITTEN),
RELATING TO THE DATABASE OR ANY PART THEREOF, INCLUDING,
WITHOUT LIMITATION, ANY AND ALL IMPLIED WARRANTIES OF
QUALITY, PERFORMANCE. COMPATIBILITY. MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. WILLIAM S. HEIN & CO.,
INCEXPRESSLY DISCLAIMS LIABILITY FOR AND MAKES NO
WARRANTIES RESPECTING ANY HARM THAT MAY BE CAUSED BY THE
TRANSMISSION OF A COMPUTER VIRUS, WORM. TIME BOMB, LOGIC
BOMB OR OTHER SUCH COMPUTER PROGRAM. WILLIAM S. HEIN & CO..
INC. FURTHER EXPRESSLY DISCLAIMS ANY WARRANTY OR
REPRESENTATION TO AUTHORIZED USERS, OR TO ANY THIRD PARTY.

William S. Hein & Co., Inc. shall not be liable for any loss, injury, claim, liability or
damage of any kind resulting from the unavailability of the Database, interruption of
the services provided hercunder, or arising out of or in connection with Licensee's use
of Materials. If the Database fails to operate in conformance with the terms of this
Agreement, Licensee shall immediately notify William S, Hein & Co.. Inc.. and
William S. Hem & Co., Inc. sole obhigation shall be to use commercially reasonable
business etforts to repair the nonconformity. In no event shall William S. Hein & Co.,
Inc. hiability exceed the fees paid to William S. Hein & Co., Inc. by Licensee. Neither
party shall be liable for any indirect, special, incidental, punitive or consequential
damages, including but not limited to loss of data, business interruption, or loss of
profits, even if advised of the possibility of a claim.

The Licensor shall indemnify and hold Licensee and Authorized Users harmless for

any losses, claims, damages, awards, penalties. or injuries incurred, including
reasonable attorney’s fees, which arise from any claim by any third party of an alleged
infringement of copyright or any other property right arising out of the use of the
Licensed Materials by the Licensee or any Autharized User. NO LIMITATION OF
LIABILITY SET FORTH ELSEWHERE IN THIS AGREEMENT IS APPLICABLE
TO THIS INDEMNIFICATION.

Page 8 of 14



bach Party shall indemnify and hold the other harmless for any losses, claims
damages. awards, penalues, or injurtes incurred. including reasonable attorney’s fees,
which arise from any alleged breach of such indemnifying party’s representations and
warrantics made under this Agreement. provided that the indemnifying party is
promptly notified of any such claims.

The indemnitying party shall have the right to defend such claims at its own expense.
The other party shall provide assistance in investigating and defending such claims as
the indemnifying party may reasonably request and have the right to participate in the
defense at its own expense.

GOVERNING LAW

A

This agreement shall be interpreted and construed according to, and governed by, the
laws of the State of California or United States Federal law, as applicable, excluding
any such laws that might direct the application of the laws of another jurisdiction. The
parties expressly exclude, if applicable, the application of the United Nations
Convention on Contracts for the International Sale of Goods.

Any controversy or claim arising out of or relating to this Agreement or the breach
thereof, shall be settled by arbitration, including joint and/or consolidated arbitration
whére practicable, conducted in English, in accordance with the Commercial
Arbitration Rules of the American Arbitration Association,

The Enghish language version of this Agreement shall be controlling over any other
VEersion.

NOTICES

All notices given pursuant to this Agreement shall be in writing and may be delivered by
hand or by overnight carmer. or shall be deemed received within five (5) business days
after mailing if sent by registered or certified mail, return receipt requested. If any notice
1s sent by facsimile, confirmation copies must be sent as specified above. Either party
may from time to time change its Notice Address by written notice to the other party.

MISCELLANEOUS

A.

B.

This Agreement constitutes the entire agreement of the parties and supersedes all prior
communications, understandings and agreements relating to the subject matter hereof,
whether oral or written. No modification or claimed waiver of any provision of this
Agreement shall be valid except by written amendment signed by authorized
representatives of Witliam S. Hein & Co., Inc. and Licensee,

This Agreement and any amendments may be executed in one or more counterparts,

each of which shall be deemed an original, but all of which together shall constitute
one agreement.
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Nothing contained herein shall be deemed to create an agency, joint venture, or
partnership relationship between the parties.

Waiver of any provision herein shall not be deemed to be a waiver of any other
provision herein, nor shall waiver of any breach of this Agreement be construed as a
continuing waiver of other breaches of the same or other provisions of this Agreement.

If any provision or provisions of this Agreement shall be held to be invalhid, illegal.
unenforceable or in conflict with the law of any jurisdiction. the validity, legality and
enforceability of the remaining provisions shall not in any way be affected or impaired
thereby.

The parties hereto agree to execute, acknowledge, and deliver all such further
instruments, and to do all such other acts, as may be necessary or appropriate in order
to carry out the intent and purposes of the Agreement.

Notice of Terms of “Click-Through™ License Terms. In the event that Licensor
requires Authorized Users to agree to terms relating to the use of the License Materials
before permitting Authorized Users to gain access to the Licensed Materials
{commonly referred to as “chek-through™ licenses). Licensor shall provide Licensee
with notice of and an opportunity to comment on such terms prior to their
implementation. In no event shall the terms of such “click-through™ licenses
materially differ from the provisions of this Agreement. In the event of any conflict
hetween the terms of such “chick-through™ licenses and this Agreement, the terms of
this Agreement shall prevail.
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SCHEDULE A
PAYMENT TERMS

The total Access Fee shall be due prior to your subscription period. The Access Fees are subject
to reasonable annual increases.

SCHEDULE B
SUPPORT

William S Hein & Co., Inc. will offer the following support to assist Licensee and Authonzed
Users inuse of the Detabase. This support will be provided by William S. Hein & Co., Inc. at
reasonable levels during the subscription period.

William S, Hemn & Co. Inc. will serve as contact points for Licensee. Support will begin with the
mital implementation of the William S, Hein & Co., Inc. system. William S. Hein & Co., Inc.
will be available by E-mail. phone or fax from 8am to Spm EST, Monday through Friday for
feedback, problem-solving, or general questions.

The contact information for HeinOnline is as follows:

Dantel P. Rosati, Sentor Vice President Telephone
Wilhiam §. Hein & Co., Inc. Facsimile: (
1285 Main Street E-Mail: S

Buftalo, New York 14209-1987
Installation procedures support will include:

Assisting with the implementation of the HeinOnline system
Providing general infermation, background materials, and information for further reading

Continuing support will include:

‘Troubleshooting to find solutions to individual problems
Regular system and project updates

In addition, William S. Hein & Co., Inc. will be responsible for the maintenance of help files and
user documentation avatlable online v a vanety of formats.
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SCHEDULE C
HARDWARE AND SOFTWARE REQUIREMENTS

The following hardware and software 15 required or recommended in order to access the Database.
These requirements and recommendations will change as computer hardware and software

technology cvolves.
Recommendations for Optimal Performance:

Dedicated Internet connection

Adobe Acrobat Reader 9.0 or later

Display monitor with 1024 x 768 resolution
FireFox 3.0, Internet Explorer 7.0, Safari 4
Minimum of S12M of RAM memory

Laser printer
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TECHNICAL INFORMATION

Licensee Technical Contact

Licensee Official Name: R WA TP -
Address: (Aﬂ\lf.(jféb}f{ ol CG‘H‘ ornia_San Dao
Fleedronl B _Ace -
ASNO Calman Qr. 01Nk
Telephone_ BER - S24-1257)
Fax: /5] - 53¢ - 1250
E-Mal electromiehb G uegd . A4 .

“*PLEASE NOTE: Contacts will receive regular e-mail updates for HeinOnline. If additional
members of your institution would like to recerve e-mail updates, please include their name and
c-mail address.

HeinOnline Contacts

For Registration: HeinOnline Customer For Technical: HeinOnline Technical
Service Support
E-mail: holsupport@ wshein.com E-Mail: techsupport@wshein.com

Willlam S, Hein & Co., Inc.
[ 2835 Main Strect
Buffalo, New York 14209-1987
Telephone: 1-800-828-7571 or (716) 882-2600
Fax: (716) 883-8100

If you desire 1P access. eliminating the need to log in using a pre-assigned username and password
at the beginning of each session please provide your IP addresses or range(s):

q Ty

If applicable, leave the trial password active, even after 1P access has been authorized?
Yes No

Are you currently using a proxy server to provide access to restricted resources?
Yoo oo ¥ . Ne

If yes, please provide the [P Information of the proxy server: Jee a !{dch&d /m JP (i 5‘{’)
If yes, please also provide l{?c l;f{? of the webpage that offers information about how to use the
Proxy:_|Lpy@y1¢s -Ve5 A eav[services | computing reefe —Geeess findex . bl

Do you have plans to do so in the future? Yes 0
Do you provide to users any other means of access to restricted resources from machines outside L
of your campus [P domain? Yes v No N also ¥ 1
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Ihe parties agree to be bound by the terms and conditions of the HeinOnline
Agreement. In witness whereof the parties have set their hands as of the
Agreement date above,

Licensee Signature: L
Name: ~

Organization: IUHWL"ﬁ Q‘f CA @Ynla S‘?” Diéfﬁ

Date: ‘l//g/“

HenOnline 7
HemOnhine Signature:

o .\ s s
Name:

Oganization:_ (A, | ggdlw,?;ﬂ*’? 3 thij . z;f (ZJ Tp’} &
Title: [ ‘5)(.',‘,»@ (A € ff%*‘“\ S/ 3 f\ﬁm(/‘g'f&

Date: ! f 24 ] 2l

WILLIAM S, HEIN & CO., INC,
Primus Inter Pares
Law Publisher /Serial & Subscription Agent / Micropublisher / New and Used Law Books / Preservation Printer / Bookbinder
1285 Muin Street. Buffulo, New York 14209 1716) 882.2600 « TOLL FREE (800) 828-7571 « Fax (716) 883-8100
E-Mal mail@wshein.com + Web Site www.wshein.com
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